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Association Activities 


THE COMMITTEE on Post-Admission Legal Education has an- 
nounced its series of lectures and section meetings for 1948-1949. 
The first lecture was given on October 26 by William Dwight 
Whitney on Inside the English Courts. The second lecture is 
scheduled for November 16. The speaker is Harry Shulman, Pro- 
fessor of Law at Yale University, who has served with distinction 
as umpire in the Ford—United Automobile Workers contract. 
Professor Shulman will discuss the settlement of labor disputes. 

At the time when the Committee distributed its schedule of 
lectures, the speaker for February was not announced. ‘The Com- 
mittee is fortunate in securing for that month as its speaker Chief 
Justice Arthur T. Vanderbilt of the Supreme Court of New Jersey. 
Chief Justice Vanderbilt will discuss the recent unification of the 
New Jersey courts. 

One new section has been established this year under the chair- 
manship of Milton Handler. The Section will consider problems 
in the field of trade regulation. 


°o@o 


THE COMMITTEE on the Municipal Court of the City of New 
York, Frederick F. Greenman, Chairman, has further improved 
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its procedure for interviewing candidates for the Municipal 
Court. The results of the more careful investigation were indi- 
cated in the Committee’s report which was mailed to all members 
of the Association and adopted at the Stated Meeting on October 
19. The Committee is also going forward with its plans for investi- 
gating the housing of the Court and has endorsed the plans of 
the New York Civic Center Association for a new courthouse. 
The Committee on the City Court of the City of New York, 
Lester Kissel, Chairman, has also taken similar action. 


e@o 


AT THE STATED MEETING on October 19 the Association, upon mo- 
tion of James N. Vaughan, unanimously approved the report of 
the Committee on Law Reform recommending that the Civil 
Practice Act be amended to permit either spouse to testify to non- 
access in divorce actions. 

The Stated Meeting also approved the recommendation of the 
Committee on the Judiciary, presented by its chairman, Bethuel 
M. Webster, that former Supreme Court Justice George Franken- 
thaler and General Sessions Judge John A. Mullen were “quali- 
fied” for the office of Surrogate and that O. John Rogge was “not 
qualified.” 

The Committee’s recommendation that James V. Kilroe was 
“not qualified” to hold the office of Supreme Court justice was 
overruled and Mr. Kilroe was declared “qualified.” The recom- 
mendation that S. Samuel DiFalco was “not qualified” was 
amended to read “‘not qualified for lack of experience.” Approval 
was given to the recommendation that Justices Eugene L. Brisach, 
Kenneth J. O’Brien, and Thomas J. Crawford, and Messrs. 
Hyman L. Glickstein, Benjamin Gassman, Ira J. Palestin, and 
Robert V. Santangelo were “qualified” for the office of Supreme 
Court justice and that Paul L. Ross was “not qualified.” 

The report of the Committee on the Municipal Court of the 
City of New York, presented by Frederick F. Greenman, Chair- 
man, which found Isadore Kupfer, Max M. Meltzer, Lester H. 
Solomon, Gerald P. Culkin, and Edward Kuntz “qualified” for 
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the office of Municipal Court justice, and George Freedman “not 
qualified” for that office, was approved. 


e@o 


THE COMMITTEE on Junior Bar Activities, Frederick P. Haas, 
Chairman, is going forward with its plans for a moot court com- 
petition, now scheduled for December. Eight schools will par- 
ticipate and the opening round of the competition will be the 
argument of a motion in a trial court. The second round will be 
an argument before an intermediate appellate court, and the 
finals will be an argument in a court of last resort. The Committee 
will also announce shortly an essay contest open to law students 
on a subject dealing with some phase of the law of marketability 
of real estate in the State of New York. A liberal prize is being 
donated to the winner through the generosity of The Title 
Guarantee and Trust Company of New York. 


0@o 


THE SPECIAL COMMITTEE on the Unification of the Courts, Porter 
R. Chandler, Chairman, is working on legislation which would 
facilitate the administration of justice in the Supreme Court. The 
Committee also has plans to prepare a long-range program for the 
unification and consolidation of courts in the State. 


e@o 


PROMPTED IN part by Judge Wyzanski’s address on standards for 
congressional investigations, which was published in THE RECORD, 
Volume 3, No. 3, March, 1948, and in part by recent publicity 
on the methods used by several committees of the Congress in 
making investigations, a number of members have suggested that 
the Association consider proposing either legislative standards 
for investigations conducted by congressional committees or can- 
ons of behavior for legislative and like committees of inquiry. 
The Executive Committee has asked the Committee on the Bill 
of Rights, Lloyd Paul Stryker, Chairman, to make a thorough- 
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going study of the practices of congressional committees and to 
report to the Association at an early date. ‘The Committee is con- 
ducting its work through a subcommittee, of which the chairman 
is Allen T. Klots. 


o@o 


AT THE ORGANIZATION meeting of the Committee on Uniform 
State Laws, of which Henry Harfield is Chairman, Judge Herbert 
F. Goodrich, Director of the American Law Institute, Miss Soia 
Mentschikoff, and Professor Karl Llewellyn discussed with the 
Committee the progress of the work being done in drafting the 
Institute’s Commercial Code. The major part of the Committee's 
efforts this year will be spent on a consideration of the Code. 


ome 


THE COMMITTEE on Labor and Social Security Legislation, Her- 
bert W. Haldenstein, Chairman, at its organization meeting on 
September go considered the report of its subcommittee on Wage 
and Hour and Social Security Legislation. The report was pub- 
lished in THE RECORD, Volume 3, No. 6, June, 1948. The Com- 
mittee also has before it several other questions dealing with the 
general field of labor law and labor relations on which the 
Committee hopes to report at an early Stated Meeting. 


or) 


THE COMMITTEE on Patents, Robert W. Byerly, Chairman, is 
framing a report on proposed amendments to the rules governing 
the practice of the Patent Bar. The Committee has received the 
cooperation of the Association’s Committee on Professional 
Ethics, Ewen Cameron MacVeagh, Chairman. 


e@o 


THE POSSIBILITY of a new approach to the problems of the regis- 
tration of trade-marks will be explored by the Committee on 
Trade Regulation and Trade-Marks, Milton Handler, Chair- 
man. The Committee will also consider and report on bills before 
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Congress dealing with trade regulation and will continue to 
sponsor in collaboration with the Committee on Post-Admission 
Legal Education a series of lectures on trade regulation, the first 
of which will be held on November 10, when Mr. Handler will 
discuss recent anti-trust decisions of the Supreme Court. 


e@o 


ON OCTOBER 25, Surrogate William T. Collins was the guest at the 
first of the Round Table Conferences held under the sponsorship 
of the Special Committee on Round Table Conferences, Leffert 
Holz, Chairman. The Conference was preceded by a dinner in 
honor of the guest of the evening, and there was an informal dis- 
cussion after the dinner, following the plans announced by the 
Committee in October to revert to the procedures used in former 
years. The next guest of the Committee will be Judge Carroll G. 
Walter. 
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The Calendar of The Association 


22 


23 


29 





for November 


(As of October 14, 1948) 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Meeting of Section on Trials and Appeals 


Meeting of Section on Labor Law 

Dinner of Committee on the Municipal Court of the 
City of New York 

Dinner Meeting of Committee on Professional Ethics 


Fall Party, 8:00 P.M. 


Joint Meeting of Section on Corporations and Sec- 
tion on Trade Regulation 


Dinner Meeting of Committee on Municipal Affairs 
Meeting of Section on Taxation 


“The Settlement of Labor Disputes.” Address by 
Harry Shulman, Esq., Professor of Law, Yale Uni- 
versity, Former Associate Member, War Labor 
Board, Umpire, Ford—United Automobile Workers 
Contract.—Buffet Supper, 6:15 P.M. 


Meeting of Committee on Admissions 
Dinner Meeting of Committee on Foreign Law 


Round Table Conference, 8:00 P.M. Guest to be an- 
nounced later 


Dinner Meeting of Committee on Medical Jurispru- 
dence 
Meeting of Section on State and Federal Procedure 


Meeting of Library Committee 
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More on the Children’s Court, 
and Cognate Matters 


By Epwin J. Lukas 


The February, 1948, issue of THE RECORD carried a partially 
expository essay on the Children’s Court of New York City, 
written by Robert P. Lynn. As the author pointed out, in prob- 
ably no area of the available apparatus for dealing with neglected 
and anti-social children does the average lawyer and layman know 
less than concerning the functions and facilities of that tribunal. 

While Mr. Lynn’s article was, with a few corrections [See Note, 
page 346], admirably designed to kindle the lawyer’s slumbering 
interest in the Court, his picture was somewhat roseate. ‘The 
bright pastel shades are all there; the melancholy greys are miss- 
ing. As the Court is such an integral part of our civic life, it is well 
that some of the missing details be supplied. For, if lawyers are at 
long last ready to learn something about the enormous potentiali- 
ties of the Court, let them at least have the entire story put to them 
in the naked aspect of its currently grave limitations. That is the 
purpose of this article. 

Before outlining what this writer conceives to be the indis- 
pensable place of the Court in the community, and to delineate 
those respects in which the practicing lawyer can be infinitely 
more contributive in its further development than he has as 
yet been, an important addendum should be made to Mr. Lynn’s 
mention of the Court’s needs for its fuller effectiveness. The mem- 
bers of the Association are, or should be, familiar with at least 
two of the several pressing problems which affect seriously the 
Court’s functioning: (1) the inadequacy of the budget which 
New York City allows the Court; and (2) the inadequacy of the 





Editor’s Note: Mr. Lukas, a member of the Association’s Committee on the Domestic 
Relations Court, is the Executive Director of the Society for the Prevention of 
Crime. Long interested in the Domestic Relations Court and the problems of delin- 
quency, Mr. Lukas has been a frequent contributor to various publications in the 
fields of criminology and social welfare. 
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program which services the Court for the temporary and long- 
term care of children coming within its jurisdiction. 

Both were the subject of reports filed by the Association’s Com- 
mittee on the Domestic Relations Court: the former, dated 
February 8, 1945, was distributed among the members of the 
Association; the latter appeared in THE RECORD for June, 1946. 
It is fair to assume that both were read; it can not be assumed that 
both are well remembered. Therefore, the following relevant 
excerpt from the Committee’s comments respecting the Court's 
budgetary requirements will serve to refresh faltering memories: 





































“This committee has since the early beginnings of the 
court consistently urged that the court’s staff and person- 
nel have never been at all adequate and sufficient for the 
orderly and proper dispatch of the court’s needs, functions 
and business. The result of such inadequacy has been from 
year to year to overload daily court calendars; unduly and 
unfairly to burden the probation staff with an exorbitant 
number of cases to be handled; to delay the preparation of 
proper and adequate reports for the court’s guidance; and 
to keep the court’s records in a non-current condition— 
all with the consequent result of the crowding of the courts 
with parents and little children taken out of their home 
or school environment for unnecessarily long periods of 
time and only too often. 

“The inadequacy of actual budgetary appropriations, 
bookkeepers, stenographers, typists and clerical assistants, 
and the failure actually to fill vacancies, produce a con- 
dition not conducive to compliance with the spirit and 
purpose of the Act constituting the court—the court hav- 
ing been intended to operate as a quasi social judicial in- 
strumentality.” 


There follow fragments of the Committee’s comments concern- 
ing facilities for temporary and long-term care of children: 


“For many years New York has delegated to private 
agencies the obligation to provide temporary shelter for 
those children. New York City does not yet possess either 
a shelter program or facilities of its own, though it does 
largely subsidize shelter facilities which are privately 
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owned, maintained and managed. Except for three pub- 
licly owned institutions . . . the State also has delegated to 
private agencies the function of long-term care of neg- 
lected and delinquent children... . 

“On their part, those private agencies which maintain 
shelter facilities and institutions for long-term care are... 
still governed by a high degree of selectivity. This selec- 
tivity operates in respect to religion, and also the traits and 
characteristics of the child to be sheltered temporarily or 
accepted for long-term care. For example, the child who 
is mentally retarded, defective or disordered, aggressive 
or assaultive, or one exhibiting behavior problems which 
render difficult the management of a child in a temporary 
shelter or institution for longer care, can not be placed 
readily by the Court. ... 

“As a result many hundred of dependent, neglected and 
delinquent children in New York City are constantly 
either being paroled to unfit homes or temporarily board- 
ed in places normally reserved for other equally or more 
needy cases.” 


It would be a happy circumstance indeed if, either as a conse- 
quence of the Committee’s recommendations or merely as a re- 
sult of the passage of time, which is counted on heavily to solve 
many human problems, the two situations had been suitably re- 
solved in the Court’s favor (should we rather say, in the com- 
munity’s favor?) . 

But they have not been. While in a few important respects 
the City’s attitude toward the Court has resulted in some admin- 
istrative changes, and the opening of a few new resources, in one— 
the budget—the improvement is partially illusory. In the other 
—foster and institutional care—the situation is still wallowing in 
a morass of planlessness. 

The inadequacy of funds granted to the Court to carry on its 
business in 1945 (a condition which, incidentally, had existed 
for many years prior thereto) still exists. At the 1948 budget 
hearing a request was made for an appropriation of $1,822,141.33, 
or an increase of $415,033.33 Over its previous budget. This was 
considered by the Presiding Justice to be an irreducible mini- 
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mum to maintain the Court at a decent level of effective service, 
The Court was awarded $1,462,915, an increase of but $55,807. 

To be sure, the City’s financial condition in recent years (be- 
fore the subway fare increase) has, it is said, precluded granting 
the funds for every department or agency in the full amounts 
requested. The City’s inability to secure additional State aid 
to the extent it sought was claimed to be a material factor in 
curtailment of budgetary requests. Hence it doubtless is accurate 
to acknowledge that the present Mayor, indisputably dedicated 
to helping the Court, is laboring under the cruel handicap of 
having to impose rigid economies upon all phases of the City’s 
management. 

Nevertheless, however the condition came about, whatever the 
source of the City’s fiscal embarrassment, the grim fact remains 
that the stringency of economy has affected children adversely. 
The tragic consequences may not be felt immediately, but feel 
them we most certainly shall. To cite just a few unbridged gaps 
where the Children’s Court is concerned: full replacement needs 
in staff (clerks, stenographers, medical examiners, etc.) were not 
met; though some vacancies were tardily filled, the probation 
department is yet staffed at a level below that needed properly to 
investigate and supervise the constant stream of cases of neglected 
and delinquent children, and of disturbed families, which pass 
through the Court. 

Nor is this all. The salary levels for service in the Children’s 
Court in vital capacities produce some absurd disparities when 
contrasted with those offered for other totally unrelated munici- 
pal services. The most competent among them must be nobly 
sacrificial to continue serving at such sub-standard wages; many 
move on to other public and private agencies where salaries more 
nearly dignify the importance of their duties. For example, pro- 
bation officers in the Court are begun at a basic salary of $2,050, 
while attendants in the Sanitation Department are begun at 
$2,490. Even the beginning salary of a foreman in the Parks De- 
partment is higher than that of a probation officer in the Chil- 
dren’s Court, and many police officers receive higher rated salaries 
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than the Court’s psychologist. A menagerie keeper at the zoo can 
expect $2,410; at the botanical gardens an attendant might re- 
ceive $2,230. After a person has completed the required course 
of study at a recognized school of social work, first qualifying by 
acquiring a suitable degree in an accredited institution of higher 
learning, if he aspires to identify himself with the probation 
service of the Children’s Court he can (following a careful screen- 
ing) look forward to a top salary of $4,020. But the salary range of 
a police detective is $4,350—$5,150. The Chief Probation Officer 
in the Court of General Sessions is paid $12,000, while the thus 
far unfilled equivalent post in Children’s Court carries a budget- 
ary appropriation of $7,400. 

It would appear from these startling contrasts that probably 
from the very inception of the Children’s Court, a cynical attitude 
was adopted toward the people who would staff it. It early be- 
came the City’s “step-child”’; it seems to have been regarded as a 
frill embroidered on the fabric of criminal justice. From this and 
other indicia of official and unofficial indifference, the impression 
is derived that the lower down on the rungs of the criminal ladder 
at which we encounter the climbing and blossoming offender, the 
less we need pay those who are charged with the duty of checking 
his anti-social tendencies. 

Actually, the very opposite is true. It seems trite to remark 
that the most strategic and fruitful—as well as the most delicate— 
juncture at which a neglected child or incipient criminal offender 
may be adjusted to socially acceptable behavior is at the stage of 
youth. While the remedies are by no means simple, the results, 
if the approach is skillful and the therapy is deep, are permanently 
and gratifyingly productive. But, if the approach is stinted by 
reason of misplaced economy, the results by the same token may 
be permanently disfiguring so far as the personality of the in- 
dividual child is concerned, and fantastically expensive to the 
community in the long run. An unchecked delinquent career 
can, and frequently does, explode into every variety of crime for 
which an ever vigilant legislature has provided statutory punish- 
ment. A neglected child is only precariously differentiated from 
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a delinquent child; and neglect by the community is only slightly 
more excusable than neglect by natural parents (ofttimes less so!), 
The cost, in these eventualities, pyramids so merrily that it multi- 
plies many times the initial investment we timidly feared to make. 

Though their value has been overestimated, among the limi- 
ted remedies to which the Court has recourse are children’s in- 
stitutions; for not every child responds to extra-mural diagnosis 
and supervision. Some require intensive study and treatment in- 
tra-murally. Yet in respect of temporary shelter and long term 
care, the Court continues to lack the requisite auxiliary tools 
properly to reclaim reclaimable youngsters. The Court’s fore- 
sighted presiding justice, John Warren Hill, at an all day collo- 
quium devoted to delinquency, in March 1948, made this perti- 
nent observation: 


“The situation with respect to placing the neglected 
children who are in need of removal from their homes 
and in danger of becoming seriously delinquent is very 
grave. Last year we had 1,681 allegedly neglected children 
before the Court, of whom we were able to find long time 
care for only 430. There are just not enough institutions 
or boarding homes to meet our needs. 

“In 1935, for instance, there were places in institutions 
for 763 neglected children who were committed by the 
Court in that year. But in the last six or seven years certain 
private institutions which carry on this placement work 
have closed their doors.” 


One might imagine the frantic alarm—bordering on panic— 
with which citizens would greet the news tomorrow morning 
that the prisons and reformatories in this State can (for one 
reason or another) no longer accommodate the adult criminal 
offenders committed to them. ‘The public and the press would 
spontaneously rise in purple wrath as though in planned unison, 
to demand the construction of additional maximum security in- 
stitutions. Oddly enough, the demand would probably be hon- 
ored. To a slightly lesser degree the public’s outraged feelings 
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would be aroused if hospital beds were continuously unavailable 
for the normal flow of the sick or injured. 

Yet what Justice Hill said concerning the chronic paucity of 
boarding homes or institutional places for the neglected child on 
occasions applies with equal or greater force to the delinquent 
child. It may come as a mild surprise to some that facilities for 
even perfunctory custody of delinquents, sterile as that may be as 
a rehabilitative procedure, are often so over-crowded or, as a re- 
sult of highly selective intake policies, so inaccessible to the 
Court, that they may as well be non-existent. In consequence, the 
hazard to the individual child and to the community is no less 
severe because children rather than adults are their victims. On 
the contrary, in almost every conceivable aspect, which need not 
be labored here, the hazard is infinitely greater. 

Nor is the Court’s embarrassment limited to facilities for long- 
term care. Justice Hill also described a few current problems in 
relation to temporary shelters: 


‘We have in New York City, now administered by the 
Department of Welfare, a so-called temporary shelter for 
neglected children, Children’s Center, where under ordi- 
nary circumstances a child would go and remain for one 
or two weeks, more or less a quarantine period, and then 
move to the place of commitment. This shelter has a ca- 
pacity of 350 children. Today in that institution, 275 of 
the population have been there for six months and longer 
because of the absence of ultimate placement facilities. 
This not only blocks the Court in its search for even tem- 
porary shelter but it is highly demoralizing for children to 
remain for so long in a home equipped only to offer a pro- 
gram for short time care.” 


In the vast majority of cases, delinquents and the neglected 
are emotionally disturbed youngsters—some mentally disordered. 
The writer has encountered scores of adult offenders whose men- 
tal disorders, now deeply rooted and well patterned, could have 
been treated successfully at an earlier stage—while they were at- 
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tending elementary school, or when they were first brought to 
Children’s Court. But to fashion a suitable program for the in- 
dividual child, it is an indispensable adjunct of the Children’s 
Court to have access readily and promptly to diagnostic and treat- 
ment services. Justice Hill made these comments in respect to the 
facilities presently available to the Court: 


“It is easy to say—use the hospitals. But the hospitals are 
crowded. Their psychiatrists are too busy and have not the 
knowledge of our work and of our problems that our own 
staff has. Furthermore, it is difficult to get uncooperative 
and suspicious parents to comply with instructions to go 
to a hospital clinic which is some miles away. A clinic func- 
tioning in the Court, where the hearing is held and where 
examinations may be given, is an easier matter for them 
and encourages cooperation. 

“At the present time our diagnostic clinic is a month 
behind in making examinations and reports. The delay 
thereby necessitated in the disposition of a case is demoral- 
izing and harmful. Our Treatment Clinic working on a 
highly selective basis is able to handle only about 300 
children a year. There are at least 500 more children who 
should receive this splendid service.” 


A Court is not just so much brick and mortar. Its efficacy is 
dependent in large measure upon organic and auxiliary services. 
Judges—however competent—can not perform their solemn duty 
by waving a magic wand or muttering some mystical mumbo- 
jumbo. Nor is the duty carried out effectively by lecturing chil- 
dren, punishing parents, or resorting to one of the many ill-con- 
ceived panaceas with which the public’s supposed ‘“‘expertness” 
abounds: recreation, censorship of comics, rigid discipline, etc., 
etc. Therefore, only singularly unperceptive or unimaginative 
people would have difficulty in envisioning the consequences of 
recurrent shortcomings in implementation of the Children’s 
Court’s structural function. Justice Dudley F. Sicher, one of the 
Court’s distinguished members, commented on them in March 
of 1947, as follows: 
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“But too frequently the Children’s Court judge is in 
the position of a doctor who can readily diagnose but then 
is unable to provide for the patient the indicated opera- 
tion, nursing care, or other urgently required treatment. 

“Child after child in grievous need of intensive special- 
ized care must be continued in the community, often in a 
wholly inadequate home and with no reasonable prospect 
of adjustment, simply because there is available no place 
to which he or she can be removed. 

“It is doubtless not generally realized that although the 
State of New York lavishes enormous sums on the erection 
and maintenance of penal institutions for adult criminals, 
disproportionately little provision is made by it for the 
treatment of delinquent children. Except for the New 
York State Training School for Boys (at Warwick) and 
the New York Training School for Girls (at Hudson), the 
Children’s Court division is dependent on private denomi- 
national agencies for placement of delinquent boys and 
girls and it is wholly dependent on such agencies for place- 
ment of neglected children; and those agencies, necessarily 
selective in intake, can not be required to accept any par- 
ticular child.” 


Finally: the aspect of the Court as to which we, as lawyers, 
customarily speak in hushed (sometimes shocked) whispers, 
namely, the calibre of judges who should grace its bench—per- 
haps the most important branch of the judiciary in this, the 
largest and wealthiest city in the world. Justice Justine W. Polier, 
another of the Court’s gifted and distinguished members, said the 
following in an address given in Chicago during January of this 
year: 

“In the development of the Children’s Courts of this 
country, as in other social institutions, we have too often 
seen that after the enactment of legislation has been se- 
cured active community interest lessens in regard to its 
adequate implementation, and as a result interest in the 
caliber of the Judges and the significance of being selected 
for such office declines. Pressure to select the right kind of 
human beings on the political forces who have the power 
of appointment or election, or perhaps nomination, has 
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likewise declined. And so there comes a steady diminution 
in the stature of the men chosen to do this work. 

“Other factors not confined to the selection of Judges 
for the Children’s Court have played a part in depriving 
the community of the benefits originally anticipated. 
These include, as always, political influence in the selec- 
tion and lack of community interest in the caliber or 
qualifications of men considered for judicial office. 

“Still another factor lies in the extent to which the judi- 
cial robe, whether worn or not, affects the man who wears 
it. As a member of that fraternity, I must admit that the 
power over other human beings that is given to every 
member of the judiciary in one way or another produces 
strange effects on many. I suppose humility is not the char- 
acteristic most likely to come to mind in describing mem- 
bers of the judiciary. Too often, instead, we find arrogance 
and self-righteousness, the need for preaching at people 
rather than helping them, the olympic wrath against the 
wrongdoer rather than human understanding, and im- 
patience with the troubles of the many anonymous ‘little’ 
people who come before the Court rather than an appre- 
ciation of the full possibilities of patient listening and 
earnest inquiry as to how their troubles or problems may 
be solved.” 


The writer has not by any means exhausted the catalogue of 
items which the Children’s Court yet requires to insure the de- 
cent and effective fulfillment of its purpose. But enough has been 
said to indicate that at the threshold of its greatest usefulness— 
about 25 years after its formal statutory establishment—the Court 
finds itself precipitated into a succession of crises—some minor, 
mostly major. 

Two questions remain: Need this be? And, moreover, can the 
practicing lawyer perform a contributive role in bringing about 
an amelioration of the constant handicaps under which the Court 
labors? 

The lawyer has no difficulty in answering the first question in 
the negative; he might have some hesitancy in answering the 
second in the affirmative. Two factors are involved in determin- 
ing the lawyer’s role: 
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The first is attitude. 

The second is a course of action. 

As to attitude: The Children’s Court is not a criminal court; 
it is a social clinic. Nor is it any longer an experiment. It is a 
tribunal through which we are supposed systematically to expose 
troubled young people to every tried social and psychological 
device calculated to adjust them to their environment, and de- 
signed to modify or manipulate that environment. No one would 
dare suggest, much less allow the mischievous thought to linger 
long, that we revert to the ancient practice of punishing neg- 
lected and delinquent children as though they were incorrigible 
miscreants or unregenerate savages. That era is a relic of the dark 
period in which man relied on vengeance and superstition to 
deal with the non-conforming in his midst. The tendency today is 
toward vesting the Children’s Court with more and more ex- 
clusive original jurisdiction over more and more of the family’s 
problems and types of anti-social behavior among youth. In many 
states juvenile courts extend their jurisdiction to the eighteenth 
birthday of the child. In approving the recent statutes which 
vested jurisdiction in New York’s Children’s Courts over chil- 
dren involved in homicidal episodes, Governor Thomas E. Dewey 
correctly interpreted the trend when he said: 


‘These five measures bring about a major advance in 
our legal concepts of crime and of juvenile delinquency. 
By redefinition they bring to an end the classification of 
any child under the age of fifteen as a criminal. . . . The 
time is well overdue to state in the law in no uncertain 
terms that a child under the age of fifteen has no criminal 
responsibility irrespective of the act involved.” 


If, therefore, we can not retrogress, may we not at least aug- 
ment these liberal concepts with the modern apparatus required 
to salvage those youngsters who are salvageable? Most lawyers are 
not aware of the appalling statistic that, among the adult offend- 
ers now languishing in reformatories, penitentiaries and prisons, 
fully 50% to 75% were once adjudicated or unadjudicated de- 
linquents. Their continued explosion into progressively more 
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serious criminal behavior is traceable, at least in part, to a failure 
in the home, the school, and the community properly to evaluate 
the economic, social and psychological factors which contributed 
to their early anti-sociality. Even if, in a relatively small percent- 
age of those cases, a thorough evaluative job had been done at 
the stage of known delinquency or still earlier symptomatic dan- 
ger signals, the vast majority were not accorded the treatment 
which, at that critical juncture in their lives, was needed to trans- 
form them from unhappy and potentially menacing individuals 
into reasonably well adjusted individuals. 

Such a significant fact certainly must help shape the lawyer's 
attitude toward this Court. True, the average lawyer is a pre- 
occupied and busy person. (The writer speaks with feeling on 
that subject because, for more than seventeen years before as- 
suming his present post, he too practiced law actively. His office 
was not among the large law establishments in town, but he man- 
aged to crowd twelve to fourteen hectic hours of legal ministra- 
tion into the clock’s twenty-four hour weary, daily journey.) Even 
so, though the lawyer is an “officer” of the Children’s Court, 
probably less than 1% of the Bar ever has visited this tribunal. 
Lawyers are not generally aware that the Court ranks high among 
the instrumentalities available to the social sciences in dealing 
with the many varieties of troubled children. The result of their 
preoccupation and unawareness is, with some notable exceptions, 
a species of disinterestedness which is unworthy. 

Some lawyers feel that Children’s Courts do not dispense uni- 
form “justice.” In thinking so they overlook the individual dif- 
ferences among people, and ignore the more significant fact that 
the Court endeavors to deal with those crucial differences rather 
than search for those similarities which, in other places, call for 
dispensing what is called “even-handed justice.” There is, to be 
sure, a lack of mathematical exactitude in the social sciences. 
They still are deficient in the absolutism of which the average 
lawyer is so inordinately fond. When we essay to deal with the 
behavioral characteristics of human beings, we encounter vari- 








ables and imponderables which still baffle the most talented 
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among us. It is therefore impossible, just as it would be inadvis- 
able, to lay down pre-fixed procedures to cope with those char- 
acteristics. The rule against the “disintegrating erosion of par- 
ticular exceptions” simply does not apply to these human 
problems. Social scientists are still groping for the final scientific 
truth—if, indeed, that is ever attainable; but an inexact science is 
a dynamic science. 

And, traditionally, the lawyer is by training (if not by temper- 
ament) impatient with the incertitude with which people strain- 
ing in the vineyards of social matters must constantly deal. (Yet, 
it may be recalled that the late Chief Justice Hughes once re- 
marked that the law itself does not partake of the “icy stratosphere 
of certainty”!) While socially acceptable behavior is not predict- 
able with certainty, and much must yet be learned through 
further research even to understand fully the motivations, the 
hidden well-springs, of a huge quantum of anti-social behavior, 
enough is already known upon which to predicate a course of 
action to probe and re-direct the basic drives. 

It is that which the Court seeks to do. Giving effect to the in- 
completeness even of a well endowed social clinic, that course 
must be flexible enough to accommodate an expectable margin 
of error, as well as to reckon with the fluidity of public reaction, 
plus the public’s prejudices and taboos in relation to offenders. 
Its main virtue resides in its flexibility, rather than upon the 
rigidity of not a few courts of adult criminal jurisdiction. The in- 
gredients of this Court’s approach are understanding, sympathy 
and an unvarying resolve to unravel the relentless web of condi- 
tions which determine human behavior, whether it be a child’s 
delinquency or a parent’s neglect. 

Hence lawyers need not be skeptical of this effort; they need no 
longer regard patronizingly the heresy of people who dare operate 
without stare decisis. Judge Jerome Frank once wrote: 


“While lawyers would do well, to be sure, to learn sci- 
entific logic from the expositors of scientific methods, it is 
far more important that they catch the spirit of the crea- 
tive scientist, which yearns not for safety but risk, not for 
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certainty but adventure, which thrives on experimenta- 
tion, invention and novelty and not on nostalgia for the 
absolute, which devotes itself to new ways of manipulat- 
ing protean particulars and not to the quest of undeviating 
universals.” 


So much for attitude. Let us proceed quickly to what action 
the lawyer may take, once his attitude is hospitabie. It is a well- 
known phenomenon that the executive and legislative branches 
of municipal, federal and state governments abound in lawyers; 
someone estimated that nearly 85% of government on all levels 
is in the hands of lawyers. Moreover, banking and big business 
are saturated with lawyers. As practitioners they are solicited 
daily for guidance by individuals and organizations whose policy 
toward countenancing improvements in the administration of 
criminal justice and the advancement of many facets of the social 
sciences is largely colored, often governed, by the advice they re- 
ceive. In short, the lawyer stands at the pinnacle of professional 
power; he is a symbol of secular authority. Lawyers in one capac- 
ity or another interpret the law; they also endeavor to interpret 
mores. They do this as judges, district attorneys, legislators and 
as representatives of the tax-paying public. 

These are peculiarly strategic vantage points—probably un- 
equalled—from which to strike at the chaotic conditions out- 
lined here. It is not unprecedented for lawyers to bestir them- 
selves—singly and in groups—in behalf of a non-political cause; 
some fairly recent examples are: (a) the fight over the Supreme 
Court “packing” bill; (b) organized efforts to improve the 
method of selection and removal of judges; (c) the expression of 
positive views against wire-tapping; and (d) the education of the 
public respecting the delicate functions of Surrogates. It may be 
doubted seriously that a cause often presents itself which will be 
as worthy of a lawyer’s capacity for indignation as the one in be- 
half of which these pages have been written. 

Nor need we, as lawyers or as citizens of the community, fear 
that by exerting pressure for the resolution of the dilemmas 
which have plagued the Court for so long, we thereby fatally for- 














on 
ell- 
hes 
TS; 
els 
ess 
ted 


of 
cial 


nal 
yac- 
pret 
ind 


fear 
mas 
for- 








CHILDREN’S COURT AND COGNATE MATTERS 345 


feit our exquisite detachment from entanglement with any of the 
important branches of government. Our interest, expressed ac- 
tionally, would constitute no greater “entanglement” than were 
similarly expressed requests, repeated often, for additional judges 
to expedite the disposition of an excessive volume of cases in the 
United States District Court. 

No one questions the lawyer’s depth of interest in social mat- 
ters. Question is raised, however, as to whether he manifests that 
interest militantly and frequently enough, or in creating a cli- 
mate of favorable public opinion without which progress in that 
field proceeds at the irritatingly slow rate of a glacier—though 
with none of its majesty. Medical associations have operated in 
parallel matters, to good effect. The atomic scientists recently 
shed the accoutrements of ivory-tower inhabitants, rolled up 
their sleeves, and labored in the vineyards of public opinion. 
They demonstrated that scientists can—and must—participate in 
the essential job of helping shape that opinion if the world is to 
be lived in by living things, rather than become a huge, silent 
cemetery. 

They illuminated an otherwise abstruse subject with the clarity 
of a primer. Following hoary tradition, they could have left the 
disagreeable task of education to the higher echelons of diplo- 
macy, or waited hopefully for posterity to work out the problem. 
They chose not to do so because they realized that a properly in- 
formed public is frequently an embattled public; if we would 
have action we must in some way inspire action. They insisted 
that the danger inherent in the split atom was not alone in the de- 
structive use to which it might be put, but in the unharmonized 
relationships of the human beings who now or later possessed the 
secret. They demonstrated gloriously that physical scientists can 
be effectual in social matters as well. 

We can do likewise. The Children’s Court is here to stay, but it 
must prosper in an atmosphere of rigid economy, cynicism, and 
indifference. It remains to be seen whether we shall longer toler- 
ate its second-class status among other courts of, if anything, lesser 
importance. Under the heartbreaking disadvantage of blunted 
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tools it has performed incredibly well. But it also remains to be 
seen how long it will continue to be at the mercy of inadequate 
collateral facilities, the while we demand of it that it perform the 
miracle of infallibly turning out happy and adjusted children. 


NOTE 


(1) The Court’s jurisdiction over “the care and aid of physically handi- 
capped children” is limited. By Chapter 780 of the Laws of 1945 (effective 
April 16, 1945), jurisdiction over these children was quite properly trans- 
ferred to the Commissioner of Health. There remains only a vestigial juris- 
diction incident to neglected child proceedings to compel contributions for 
care and treatment. (Section 556-18.0; Administrative Code of New York 
City.) 

(2) The Children’s Court’s jurisdiction, even in “certain instances,” over 
proceedings to determine the bare question of “rightful custody of children” 
is also narrow. The Court has limited jurisdiction to determine the question 
of rightful custody only of delinquent children, material witnesses, mental 
defectives and neglected children, when custody is the subject of controversy 
relating to their immediate care. (Section 61, subdivisions 1 and 6, Domestic 
Relations Court Act.) 

(3) The Court’s “exclusive original jurisdiction in all cases” involving chil- 
dren under the age of sixteen years is not yet complete. Children fifteen years 
of age and under sixteen who commit an act which, if committed by an 
adult would be punishable by death or life imprisonment, are regrettably 
still under the exclusive original jurisdiction of adult criminal courts. They 
may, at the discretion of those courts, be transferred to Children’s Courts. 
(Section 2, subdivision 2, Domestic Relations Court Act, as amended by 
Chapter 555 of the Laws of 1948, effective March 29, 1948.) In the first such 
case under the amendment to come before the Court of General Sessions a 
few months ago, that Court retained jurisdiction. 

(4) Without in the slightest intending to detract from the high purposes 
and heroic efforts of probation officers attached to the Court to adhere to rec- 
ognized standards of probation supervision, it is a stark fact that because of al- 
most chronic under-staffing, recurring excessive case loads, and a critical lack 
of stenographic, clerical and other necessary services, the supervision of pro- 
bationers necessarily falls short of those recognized standards. At the very 
times probation officers should be in the field in their supervisory capacity, 
many of them are compelled to transcribe data for use by the judges in con- 
nection with pending cases. 

(5) The median period of probation supervision in the Children’s Court 
ranges from six months to one year. 

(6) It may be perfunctory custody which the child actually receives in some 
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(fortunately not all) institutions; but it is treatment which the Court seeks in 
making the commitment—treatment on social and psychological levels. 

(7) Youth House and Girls’ Camp, respectively temporary shelters for boys 
and girls, have within recent years developed a three-fold study of children 
remanded pending disposition of their cases. Kings County Hospital also 
offers clinical services on request. If those auxiliary facilities were not made 
available, the already overburdened older clinical services would be woefully 
inadequate to furnish the Court with the diagnostic data needed to fashion 
a program of treatment. As it is, the totality of services even now available 
for these purposes is still pathetically inadequate. Psychiatric findings are as 
essential in most situations of neglect and delinquency as the guilt-finding 
function of classic criminal courts. But often the judges of Children’s Court 
may hesitate to order such examinations because of the professional shortages 
which notoriously exist. 

(8) When a commitment is necessary the general tendency is to keep the 
neglected child ‘in protective care for a longer period” than a delinquent 
child. This is further complicated by the circumstance that the situation of 
neglect in the home persists in a large percentage of instances, due to the 
failure of agencies to adjust the dominant conditions which result in neglect 
within families. 
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fession in this country. Among the problems to be studied are the 
following: 


Professional services by lawyers. 
Public service by lawyers. 

. Judicial service and its adequacy. 

. Professional competence and integrity. 
. Economics of the legal profession. 
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1943 
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